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 1.  TIME:  9:00   CASE#: MSC15-00746 
CASE NAME: ROBINSON VS. AZEVEDO 
HEARING ON MOTION TO DEEM MATTERS ADMITTED  (Set One) 
FILED BY MARK A. AZEVEDO, CONNIE L. AZEVEDO 
* TENTATIVE RULING: * 
 

Moving parties Mark and Connie Azevedo seek an order that their requests for 

admissions be deemed admitted, and request sanctions in the amount of $1,150.  Plaintiff 

responded, but the response did not include a verification.  Moving parties requested a 

verification on more than one occasion, but it still was not provided.  This motion followed. 

In response to the motion, plaintiff has filed proposed responses, which his counsel 

states already have been served, and are attached to his supporting declaration as Exhibit B.  

Those responses are not verified, are dated October 27, 2017, and have no proof of service.  

They also contain objections, but in each case also provide an answer.  All answers, however, 

either deny the statement or state that plaintiff lacks sufficient information to do so.  Nothing is 

admitted.   

Where a party fails to respond to requests for admission in a timely manner, objections 

are waived, unless the responding party shows that it has served a response in substantial 

compliance with the law before the hearing on the motion, and the failure to serve a timely 

response was the result of mistake, inadvertence, or excusable neglect.  (C.C.P. § 

2033.280(a).)  In addition, the requesting party may move for an order deeming the matters 

admitted, which shall be granted, unless the responding party has served responses in 

substantial compliance with the statute.  (C.C.P. § 2033.280(b), (c).)  Moreover, “[i]t is 

mandatory that the court impose a monetary sanction…on the party or attorney, or both, whose 

failure to serve a timely response to requests for admission necessitated this motion.”  (Id.) 

Even if the responses with verification are served before the hearing, plaintiff has 

provided no justification why the failure to provide verifications is the result of mistake, 

inadvertence, or excusable neglect.  The Court understands the difficulties of plaintiff’s situation, 

and while it may explain delay in locating information, it does not explain the failure to provide 

verifications, which is neither time consuming nor burdensome.  Accordingly, the objections will 

be deemed waived.  With respect to whether matters will be deemed admitted, the Court must 

reserve ruling until the time of the hearing, in order to determine whether substantially compliant 

responses have been served.  Even if the matters are not deemed admitted, however, sanctions 

are mandatory, and are awarded in the amount of $1,150.  
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 2.  TIME:  9:00   CASE#: MSC15-00746 
CASE NAME: ROBINSON VS. AZEVEDO 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPLEMENTAL REQUEST 
FOR PRODUCTION  /  FILED BY MARK A. AZEVEDO, CONNIE L. AZEVEDO 
* TENTATIVE RULING: * 
 

Defendants Mark and Connie Azevedo move to compel responses to their Supplemental 

Request for Production of Documents (set one), Request for Production of Documents (set 

four), Form Interrogatories (set one), and Special Interrogatories (set one and two).  They assert 

that the responses provided were not verified, despite more than one quest, and argue that a 

failure to verify responses is the equivalent of no response.  They seek sanctions of $660. 

Plaintiff’s counsel’s declaration states that verifications will be provided before the date 

of the hearing, and therefore the issue is moot.  He asserts that plaintiff has had difficulty 

responding to discovery “due to the initial loss of his home and his subsequent marginally 

transient living situation.”   

 Plaintiff’s opposition is unavailing for several reasons.  First, the matter is not moot 

because the responses contain objections, and by failing to respond, he has waived his 

objections.  Under CCP section 2031.300(a), a party may be relieved of that waiver where it has 

(1) filed a response in substantial compliance with the code, and (2) “[t]he party’s failure to serve 

a timely response was the result of mistake, inadvertence, or excusable neglect.”  Second, 

sanctions are mandatory under section 2031.300(c) where a party opposes a motion to compel 

without substantial justification.  In this case, Plaintiff offers no justification either for his 

opposition or his failure to respond initially.  The Court understands the difficulties of plaintiff’s 

situation, and while it may explain delay in locating information, it does not explain the failure to 

provide verifications, which is neither time consuming nor burdensome.  Indeed, it would be 

unjust not to impose a sanction, because the evidence clearly establishes that the filing of the 

motion was necessary to obtain responses.  Defendant should not bear that cost. 

 The motion is granted, including $660 in sanctions. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR STAY OF ENFORCEMENT OF JUDGMENT 
FILED BY GERSHON LURIA, IRIT LURIA 
* TENTATIVE RULING: * 
 
            Defendant Gershon Luria’s Amended Motion for Stay of Enforcement of Judgment is 
conditionally granted, pursuant to CCP § 917.4.  The stay is granted only upon Defendant 
Luria posting an undertaking in the amount of $100,000.00, on or before April 19, 2018. 
 
Procedural Background 
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 “Partition is a remedy much favored by the law.” (LEG Investments v. Boxler (2010) 183 
Cal.App.4th 484, 493.)  “If the court finds that the plaintiff is entitled to partition, it shall make an 
interlocutory judgment that determines the interests of the parties in the property and orders the 
partition of the property and, unless it is to be later determined, the manner of partition.”  (Code 
Civ. Proc., § 872.720(a).) In the absence of a waiver, a joint tenant is entitled as a matter of right 
to have his interest severed from that of his cotenant. (Lazzarevich v. Lazzarevich (1952) 39 
Cal.2d 48, 50.)  
 
 Plaintiffs moved for summary interlocutory adjudication of the claim for partition by sale.  
Defendant Luria opposed the motion on the ground parties agreed to refrain from selling the 
property for at least 10 years from date of purchase, which constitutes a waiver of Plaintiffs’ right 
to partition.  Defendant’s only evidence of this agreement was his declaration.   The court found 
the declaration was defective and Defendant failed to raise a triable issue of fact.  Plaintiff’s 
motion was granted. 
 
  Defendant Luria filed an appeal on January 16, 2018.   
 
 
Motion for Stay of Enforcement 
 
 Defendant moves for stay of enforcement of the judgment pursuant to CCP § 916. CCP 
§ 916 provides in part:  
 

(a) Except as provided in Sections 917.1 to 917.9, inclusive, and in Section 
116.810, the perfecting of an appeal stays proceedings in the trial court upon the 
judgment or order appealed from or upon the matters embraced therein or 
affected thereby, including enforcement of the judgment or order, but the trial 
court may proceed upon any other matter embraced in the action and not 
affected by the judgment or order. (Emphasis added.) 

  
 Generally, perfecting an appeal stays enforcement of the judgment so appealed. (Code 
Civ. Proc., § 916.) But an appeal does not stay enforcement of that portion of the judgment 
directing "the sale, conveyance or delivery of possession of real property which is in the 
possession or control of the appellant . . . unless an undertaking in a sum fixed by the trial court 
is given . . . ." (Code Civ. Proc., § 917.4.) Plaintiffs argue that one of the exceptions mentioned 
in § 916 is present in the case at bar. As the judgment is for the sale of real property, CCP § 
917.4 is applicable.  It states: 
 

The perfecting of an appeal shall not stay enforcement of the judgment or order 
in the trial court if the judgment or order appealed from directs the sale, 
conveyance or delivery of possession of real property which is in the possession 
or control of the appellant or the party ordered to sell, convey or deliver 
possession of the property, unless an undertaking in a sum fixed by the trial court 
is given that the appellant or party ordered to sell, convey or deliver possession 
of the property will not commit or suffer to be committed any waste thereon and 
that if the judgment or order appealed from is affirmed, or the appeal is withdrawn 
or dismissed, the appellant shall pay the damage suffered by the waste and the 
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value of the use and occupancy of the property, or the part of it as to which the 
judgment or order is affirmed, from the time of the taking of the appeal until the 
delivery of the possession of the property. If the judgment or order directs the 
sale of mortgaged real property and the payment of any deficiency, the 
undertaking shall also provide for the payment of any deficiency. 
 

 Plaintiffs oppose the granting of a stay, unless Defendant Luria provides an undertaking 
in the amount of $100,000 or greater.  While Plaintiffs are not clear on how they arrive at this 
figure, they presume the appeal may continue for many months.  Over this extended period 
Plaintiffs will suffer the deprivation of the benefits of either liquidation or professional 
management. 
 
 
Amount of Undertaking Pursuant to CCP § 917.4 
 
 The parties have given the court very little information to determine the amount of the 
undertaking.  Defendant Luria claims, in response to this motion, the subject property is worth 
$1,850,000.  In previous motions, the parties indicated a mortgage in the approximate amount of 
$532,806.  Defendant estimates that the property’s value has increased by $166,500 per 
annum.   
 
 The court notes that the undertaking required under CCP § 917.4 is to insure that "the 
appellant or the party ordered to sell, convey or deliver possession of such property" will not 
commit waste. (Italics added.) (Estate of Murphy (1971) 16 Cal.App.3d 564, 568.)  “Where the 
value of the property in question is subject to diminution during appeal, the respondent may 
need protection.  Equity demands that, as between respondent and appellant, the appellant who 
seeks the stay should assume the risk.” (Estate of Murphy (1971) 16 Cal.App.3d 564, 568.) 
 
 The court finds that given the value of the property, it is reasonable to fix the undertaking 
at $100,000, considering Defendant estimates the value increasing during the pendency of the 
appeal at about $166,000 per year.  Plaintiffs should continue receipt of income from rents 
during the appeal.  Moreover, the court granted a preliminary injunction requiring all rents to be 
deposited in a business checking account, maintained and owned by Plaintiffs and Defendants, 
which should also offer some measure of protection from “waste.” Finally, Defendant has not 
objected to this amount. 
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 4.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER APPOINTING REFEREE FOR PARTITION SALE 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
            Plaintiffs Shachar Hadar and Ester Koyler’s Motion for Order Appointing Referee for 
Partition Sale of Real Property is continued, on the court’s own motion, to April 30, 2018.   

 If Defendant Luria has timely and properly posted the undertaking, pursuant to 
CCP § 917.4, this motion shall be dropped from calendar, pursuant to Defendant’s stay of 
enforcement of judgment pending the appeal.   (If not, Defendant has not provided any reason 
why the motion should not be granted.) 

 Following the result of the appeal, the motion may be renewed if necessary. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00136 
CASE NAME: ERIC BREEDLOVE VS. CHRISTON SHIELDS 
HEARING ON MOTION TO CONTEST APPLICATION FOR GOOD FAITH SETTLEMENT 
FILED BY DESTINY L. FIERRO 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of settlement of entire case filed 2/22/18. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DUKE PARTNERS II LLC 
* TENTATIVE RULING: * 
 
Off calendar.  On February 15, 2018, pursuant to the Court’s order of February 5, 2018, plaintiff 
filed a Second Amended Complaint.  That pleading supersedes the prior complaint.  (Viera v. 
Viera (1951) 107 Cal.App.2d 179, 180.)  The issues raised in the demurrer may be raised in 
response to the Second Amended Complaint. 
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 8.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY LAURA LANDOLF, MARK LANDOLF, SANDRA M. SLADEK 
* TENTATIVE RULING: * 
 
STATUTE OF LIMITATIONS 
 
 Defendants demur to fifth, eight, ninth and tenth causes of action on the ground that they 
are barred by the statute of limitations.  This issue has already been heard in connection with 
the demurrer to the FAC and overruled.  See Minute Order, dated December 4, 2017 
(for previous demurrer of Defendants Sandra Sladek, Laura Landolf and Mark Landolf). 
 
EQUITABLE SUBROGATION   (NINTH CAUSE OF ACTION) 
 
 Defendants’ demurrer to the ninth cause of action for equitable subrogation is sustained 
without leave to amend.  See Line 9. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY RICHARD B. SLADEK 
* TENTATIVE RULING: * 
 
 Defendant Richard Sladek’s demurrer to the Second Amended Complaint is sustained in 
part and overruled in part. 
 
STATUTE OF LIMITATIONS 
 
 Defendant demurs to the first, third, fourth, seventh and ninth causes of action on the 
ground that they are barred by the three-year statute of limitations.  See CCP Section 339(1).  
The court now overrules the demurrer on that ground.  On Sladek’s demurrer to the First 
Amended Complaint, the court granted leave to amend these causes of action.  The court found 
that Plaintiff’s lack of diligence most likely prevented delayed discovery beyond 2013 for 
Plaintiff’s claims for fraud, breach of fiduciary duty, breach of good faith and negligent 
misrepresentation.  Plaintiff’s personal realtor, Jim Calhoun, had informed Plaintiff “sometime” in 
2013 that she was not on the title to the property at issue and that, instead, other, unknown 
couples were on the title with Sladek and his wife.  The court questioned Plaintiff’s continued 
reliance on Sladek for her investment in the property after that point and charged her with 
having notice to inquire as to the actual title of the property.  See Minute Order, dated December 
4, 2017. 
 
 The SAC adds key facts to the pleading in paragraph 21.  The pleading now explains 
that in 2013 after learning she was not on the title from her personal realtor, Plaintiff asked 
Sladek why this was and who was on title to the property.  Sladek answered her question and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/05/18 

 
 

- 7 - 

assured her that this was not an unusual situation; that everything had been done properly, and 
she had no need to be concerned because Sladek “was continuing to look after her best 
interest.”  (SAC, paragraph 21)  The SAC also pleads that Plaintiff did not understand what it 
meant to be on title or not on title or the legal effect of others being on title and trusted Sladek 
with her and her husband’s investments.  (SAC, paragraph 21)   
 
 These false representations by Plaintiff’s fiduciary, when confronted with the information 
she had about title in 2013, show an allegedly deliberate attempt by Sladek to continue to hide 
the true facts from Plaintiff about her and her husband’s investment in the property.  Sladek’s 
false representations apparently allayed her concerns, and she alleges that she continued to 
trust her and her husband’s long-time financial advisor until March 8, 2017, when she was 
advised by another realtor to immediately seek legal advice regarding the property.  (SAC, 
paragraph 21) 
  
 Because Defendant is in a fiduciary relationship with Plaintiff, courts hold that there is a 
very relaxed duty of inquiry on Plaintiff to inquire into any facts which would reveal breaches of 
the fiduciary obligations to her or fraud and/or concealment.  Until the fiduciary relationship is 
repudiated (which did not occur in this case until March 8, 2017), courts hold that Plaintiff is not 
held to the usual degree of diligence at the time of the fraudulent representation by the fiduciary.  
During the time a fiduciary relationship exists, facts that would ordinarily require investigation 
may not excite suspicion, and the ordinarily required degree of diligence is not required.  See 
Hobart v. Hobart Estate Co. (1945) 26 Cal.2d 412, 440; Davis v. Kahn (1970) 7 Cal.App.3d 868, 
878; Lee v. Escrow Consultants, Inc. (1989) 210 Cal.App.3d 915, 918-919.  The reason is, that 
the existence of such a fiduciary relationship may lull the plaintiff into a false sense of trust or 
security, and thus facts that might ordinarily require investigation may not excite suspicion.  
See Hobart, supra, 26 Cal.2d at 440.  Indeed, the California Supreme Court in Alliance 
Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226 stated that there was “no duty” on inquiry 
during the fiduciary relationship.   

 
If the plaintiff and defendant are in a confidential relationship, there is no duty of 
inquiry until the relationship is repudiated.  The nature of the relationship is such 
as to cause the plaintiff to rely on the fiduciary, and awareness of facts which 
would ordinarily call for investigation does not excite suspicion under these 
special circumstances. 

 
Id. at 1240.  See also Fuller v. First Franklin Financial Corp. (2013) 216 Cal.App.4th 955, 959-
961, 963-966. 
 
 The new allegations in the SAC create a question of fact.  See Bedolla v. Logan & 
Frazer (1975) 52 Cal.App.3d 118, 131; Rosenfeld, Meyer & Susman v. Cohen (1987) 191 
Cal.App.3d 1035, 1059.  The SAC has pled false representations by her fiduciary to allegedly 
lull her into inaction regarding her and her husband’s investment in the property, a continuing 
fiduciary relationship with him until March 2017, financial elder abuse and an inability to 
understand the import of the facts he did provide her in 2013. 
 
BREACH OF FIDUCIARY DUTY (FIRST CAUSE OF ACTION) 
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 The demurrer to the first cause of action for breach of fiduciary duty is overruled.  Sladek 
makes three arguments on demurrer to the first cause of action in addition to the statute of 
limitations:  (1) Plaintiff lacks standing to pursue the claims asserted; (2) Sladek did not breach 
the express terms of the Partnership Agreement, and (3) the SAC provides no excuse for why 
Edward never filed a complaint before he died. 
   
 As to standing, this court has already overruled any standing objection by Sladek.  The 
December 4th Minute Order reads: 

 
The demurrer based on lack of standing is overruled.  Every action must be 
prosecuted in the name of the real party in interest.  The real party in interest is 
the person possessing the right to sue upon by reason of the substantive law.  
That plaintiff is not a party to the contract is not decisive even if true.  She alleges 
that the money by which the purchase under the contract was made came from 
her and her husband’s trust, which was managed by Mr. Sladek. 
 

 As to Sladek’s second argument that he never breached the express terms of the 
Partnership Agreement, Plaintiff reminds that she has not brought a breach of contract cause of 
action.  While the Partnership Agreement does not state that Edward and Plaintiff will be put on 
title to the property, there is certainly a breach of fiduciary duty alleged.  A fiduciary relationship 
is any relation existing between parties to a transaction wherein one of the parties is “duty 
bound” to act with the utmost good faith for the benefit of the other party.  Such a relation 
ordinarily arises where a confidence is reposed by one person in the integrity of another, and in 
such a relation the party in whom the confidence is reposed, if he voluntarily accepts or 
assumes to accept the confidence, can take no advantage from his acts relating to the interest 
of the other party without the latter’s knowledge or consent.  See Wolf v. Superior Court (2003) 
107 Cal.App.4th 25, 29. 
  
 The SAC clearly alleges that Sladek placed his own interests and the interests of his 
family (wife, daughter and son-in-law) and the Reeds over that of Plaintiff and Edward, who he 
owed the highest duty of loyalty and good faith to as their financial advisor and Edward’s 
partner.   Sladek also failed to disclose to Plaintiff and Edward the fractional sales of the 
property to the Reeds and Landolfs and failed to account to Edward or Plaintiff for the monies 
he personally collected from those fractional sales, in the amount of $900,000.  These are clear 
breaches of fiduciary duty. 
  
 As for whether Edward should have brought a complaint while he was alive, the SAC 
alleges that neither he nor Plaintiff knew about Sladek’s misconduct during Edward’s lifetime.  
Hence, such a suit would have been impossible.  In any event, paragraph 20 of the SAC alleges 
that Edward suffered from increasingly severe dementia and was ultimately place in a memory 
home in late 2010.  Plaintiff alleges that during the course of Edward’s illness, “Plaintiff and 
Edward continued to rely on Sladek to protect their investment in the property – they were 
literally at Sladek’s mercy and completely dependent upon him to manage and protect their 
investment.”  (SAC, paragraph 20) 
 
FRAUD AND NEGLIGENT MISREPRESENTATION  (THIRD AND FOURTH CAUSES OF 
ACTION) 
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 The demurrer to the third cause of action for fraud and the fourth cause of action for 
negligent misrepresentation is overruled.  Sladek demurs to the third and fourth causes of action 
on the grounds that Plaintiff has not pled with specificity any false representations or statements 
made to Plaintiff.  Fraud must be pled specifically; general and conclusory allegations do not 
suffice.  See Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. 
     
 The third cause of action for fraud set out the material misrepresentations made to Plaintiff 
and the material facts “deliberately withheld” from Plaintiff in paragraph 41.  A fraud claim can be 
based on the suppression or concealment of a material fact by a defendant who has a legal duty 
to disclose the fact.  As with all fraud claims, the necessary elements of a 
concealment/suppression claim consist of:  (1) misrepresentation (false representation, 
concealment or nondisclosure); (2) knowledge of falsity; (3) intent to defraud (i.e., to induce 
reliance); (4) justifiable reliance and resulting damage.  See Civil Code Section 1710(3); CACI 
1901; Hoffman v. 162 North Wolfe LLC (2014) 228 Cal.App.4th 1178, 1185-1186. 
 
 Each of these elements are pled with particularity in paragraphs 41-46 in the third cause 
of action (fraud) and the paragraphs incorporated therein and paragraphs 48 to 50 in the fourth 
cause of action (negligent misrepresentation) and the paragraphs incorporated therein. 
 
BREACH OF GOOD FAITH AND FAIR DEALING (SEVENTH CAUSE OF ACTION) 
  
 The demurrer to the seventh cause of action for breach of good faith and fair dealing is 
sustained without leave to amend.  Sladek demurs to the seventh cause of action on two grounds:  
(1) there is no contract between Sladek and Plaintiff and hence no breach of a specific contractual 
obligation which would give rise to this cause of action in contract; (2) there is no tortious breach 
of the covenant of good faith and fair dealing because the tort still requires an enforceable contract 
as well as an independent tort.   The only other context for a bad faith claim is in the 
insurance context.   
  
 A cause of action for breach of the implied covenant of good faith and fair dealing is 
premised on the breach of a specific contractual obligation.  See Racine & Laramie, Ltd. v. 
Department of Parks and Recreation (1992) 11 Cal.App.4th 1026, 1031-1032 (the purpose of the 
implied covenant is to “prevent a contracting party from engaging in conduct which. . . frustrates 
the other party’s rights to the benefits of the contract.”)  A cause of action for tortious breach of 
the covenant of good faith and fair dealing requires the existence of a contract and breach of an 
enforceable contract as well as an independent tort.  See Kruse v. Bank of America (1988) 202 
Cal.App.3d 38, 57 (“The inherent precondition to such a tort claim is the existence and breach of 
an enforceable contract.”); see also Innovative Business Partnerships, Inc. v. Inland Counties 
Regional Center, Inc. (1988) 194 Cal.App.4th 623, 631-632. 
 
 Here, there is no contract between Plaintiff and Sladek.  Plaintiff contends that California 
law permits recovery for breach of the implied covenant of good faith and fair dealing in contexts 
where there is a “special relationship” between the parties.  However, Plaintiff cites only to an 
insurance case, where bad faith has been accepted, and a contract also exists between the 
insured and insurer.  If Plaintiff is merely stating that Sladek, as her financial fiduciary had a duty 
of utmost good faith and honesty in his dealing with her and Edward, this is true, but this would 
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be encompassed in Plaintiff’s claim for breach of fiduciary duty, and there would be no need for a 
duplicative cause of action. 
  
EQUITABLE SUBROGATION  (NINTH CAUSE OF ACTION) 
 
 The demurrer to the ninth cause of action for equitable subrogation is sustained without 
leave to amend.  Defendant demurs to the ninth cause of action on the ground that this cause of 
action cannot be stated.  Subrogation arises when one party (the subrogee) indemnifies or pays 
the principal debtor’s obligation to the creditor or claimant (the subrogor).  The subrogee succeeds 
to the claimant’s position or rights against the principal debtor or obligor.  By undertaking to 
indemnify or pay the principal debtor’s obligation to the creditor or claimant, the subrogee is 
equitably subrogated to the claimant and succeeds to the subrogor’s rights against the obligor.  
See Chicago Title Insurance Co. v. AMZ Insurance Services, Inc. (2010) 188 Cal.App.4th 401, 
432.   
 
 A party claiming to be equitably subrogated to the rights of the creditor must meet these 
requirements:  (1) the subrogee made payment to protect the subrogee’s own interest; (2) the 
subrogee must not have acted as a volunteer; (3) the debt paid must be one for which the 
subrogee was not primarily liable; (4) the entire debt must have been paid, and (5) subrogation 
must not cause injustice to the rights of others.  Id. at 432; see also Caito v. United California 
Bank (1978) 20 Cal.3d 694, 704. 
 
 Plaintiff contends that she and Edward paid the debtors’ (the Sladek’s, Reeds’ and 
Landolf’s) obligation to a creditor (the Madison Club Owners Association).   While Plaintiff and her 
husband gave Sladek $666,666 to purchase 33% of a lot at the Madison Country Club, they also 
paid property taxes, maintenance assessments and quarterly assessments to the Madison Club 
Owners Association.  The SAC pleads that “for more than ten (10) years,” these amounts were 
“greater than their 33% obligation and benefited all owners of the property.”  (SAC, paragraph 75)  
Hence, equity requires that the amounts paid by Edward and Plaintiff in excess of what they were 
obligated to pay, be subrogated to the rights and interest of Plaintiff, in an amount according to 
proof.  (SAC, paragraph 75) 
 
 However, even if Plaintiff and Edward paid others’ debt to the Association, they did not do 
so in the entire amount.  (element 4) Paragraph 16 of the SAC alleges that Plaintiff paid 33% of 
the lot pad maintenance and Madison Club Owners Association Quarterly Assessments in 
addition to her 33% share of the property tax assessed.  33% is not the entire maintenance 
assessment or quarterly assessment.  It is also unclear if the debt paid was one for which Plaintiff 
and her husband would not have been primarily responsible as 33% owners of the property.  
(element 3) 
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10.  TIME:  9:00   CASE#: MSL16-04306 
CASE NAME: WOLFE VS. MESSER 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY KIM MESSER 
* TENTATIVE RULING: * 
 

Plaintiff Marta Wolfe brought this action against Kimberly Messer alleging that Messer 

“was involved in the theft of thirteen of her dogs from an animal shelter in Petaluma on 

December 8, 2013.”  Messer denies all material allegations of the complaint. 

Messer has filed this motion for sanctions under Code of Civil Procedure section 128.7.  

Messer seeks monetary and terminating sanctions. That section provides that every pleading 

submitted to the court certifies “to the best of the person’s knowledge, information, and belief, 

formed after an inquiry reasonable under the circumstances, all of the following conditions are 

met: (1) It is not being presented primarily for an improper purpose…(2) The claims …are 

warranted by existing law or by a nonfrivolous argument [for a change in the law]; (3) The 

allegations and other factual contentions have evidentiary support or, if specifically so identified, 

are likely to have evidentiary support after a reasonable opportunity for further investigation or 

discovery.”  The test under the statute is whether the claims are objectively unreasonable, not 

subjectively in bad faith.  (Guillemin v. Stein (2002) 104 Cal.App.4th 156, 167.)   

Messer claims that plaintiff “wrongfully filed this action and has failed to produce a single 

shred of admissible evidence to support any of the material allegations in her lawsuit.”  

(Emphasis omitted.)  This includes making allegations for which there is no evidence, not 

making a reasonable effort to conduct discovery to ascertain whether such evidence does or 

does not exist, failing to comply with the Discovery Act, and maintaining the lawsuit for an 

improper purpose. 

Messer asserts that she was at a pet adoption event in El Cerrito on the day the dogs 

were stolen from a kennel in Petaluma.  She points out that the initial supporting “statement” by 

Quinn, provided early in the litigation, was not under penalty of perjury.  (The statement 

attached to the opposition to the motion is under penalty of perjury, and is dated December 27, 

2017, after this motion was served, but before it was filed.)  Messer also states that Wolfe has 

acknowledged that she is not sure of the extent of Messer’s involvement in the theft.  She 

asserts that Wolfe brought the action for the improper purpose of conducting “a fishing 

expedition to determine who stole her dogs.” 

Wolfe responds that she has no improper purpose, and that her supporting evidence 

consists of the statement of a third party, Mary Quinn, who spoke to Messer, and asserts that 

Messer told her that she was at the kennels when the theft occurred.  She has provided a 

declaration from Ms. Quinn, in which Ms. Quinn states that she had a telephone conversation 

with Messer in October of 2015, in which Messer stated that she had been involved in an 

incident involving pit bulls being boarded at Bonnie Brae Kennels and that “[s]he went to the 

kennels to meet with other individuals who were there to take the dogs and told me she was a 

part of them being removed.”  The declaration sets forth other background details.  She claims 
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to have email documents that confirm that the conversation between Ms. Quinn and Ms. Messer 

did occur. 

Starting with the alleged failure to comply with the Discovery Act, the Court notes that no 

motion to compel discovery has been filed.  This would be the appropriate method to address 

those issues.   

Wolfe’s basis for bringing the case is the statement of Ms. Quinn in which she relates the 

statement of Ms. Messer in which she acknowledged participation in the theft.  To be sure, when 

the complaint was filed, Wolfe had no admissible evidence supporting her claim, because the 

unsworn statement of Ms. Quinn was not admissible.  But nothing in section 128.7 requires that 

the basis for the complaint be information that is admissible as of the time the complaint is filed.  

At the same time, as the Supreme Court stated in Bockrath v. Aldrich Chem. Co.  (1999) 21 

Cal.4th 71, 82, “the actual-belief standard requires more than a hunch, a speculative belief, or 

wishful thinking: it requires a well-founded belief.”  The statement of Ms. Quinn provided some 

reasonable “evidentiary support,” and that is all that is required.  The pending motion is not a 

summary judgment motion in which the opposing party must actually submit admissible 

evidence.  (Although, as of today, Wolfe does appear to have an admissible declaration.)  As to 

the failure to pursue discovery, the more appropriate remedy would be to file a motion for 

summary judgment based on the lack of any supporting evidence.)   

At this point, Ms. Messer’s denial of the allegations and assertions that she was 

elsewhere at the relevant time is not sufficient to establish that the action is frivolous.  At some 

point, however, an initially permissible claim may become frivolous if later-acquired evidence 

refutes the findings of a prefiling investigation.  The plaintiff must take into account the adverse 

party’s evidence.  (Peake v. Underwood (2014) 227 Cal.App.4th 428, 441.)  Thus, if at some 

point the evidence clearly establishes that Wolfe’s claim is groundless, she must act 

accordingly.    Finally, the fact that Wolfe acknowledges her need to develop more information is 

not sufficient to render the action for an improper purpose. 

Messer asserts that it is irrelevant that Wolfe is self-represented.  In interpreting the 

analogous provisions of Federal Rule 11, however, the federal courts have held that a self-

represented litigant is held to a lower standard of inquiry than an attorney.  (Business Guides, 

Inc. v. Chromatic Comms. Enters.  (9th Cir. 1989) 892 F.2d 802, 812 [“what is objectively 

reasonable for a pro se litigant and for an attorney may not be the same”].) 

The motion is denied. 
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11.  TIME:  9:00   CASE#: MSN18-0046 
CASE NAME: VU VS. DMV 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY AN VU 
* TENTATIVE RULING: * 
 
Off calendar.  No proof of service. 

 

  

12.  TIME:  9:05   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY VICTORIA BEAL, DEREK J. BEAL AND VICTORIA BEAL AS TRUSTEES 
* TENTATIVE RULING: * 
 
Without opposition, the demurrer is sustained, with leave to amend.  (On March 1, 2018, this 
Department received an unfiled courtesy copy of a First Amended Complaint, but that document 
apparently has not actually been filed with the clerk.  Moreover, where a demurrer to a 
complaint is filed, the plaintiff has the right to amend the complaint without leave of court only up 
to the day the opposition to the demurrer is due.  C.C.P. § 472(a).) 

 

  

13.  TIME:  9:05   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM & SPECIAL INTERROGS. 
FILED BY DEREK BEAL 
* TENTATIVE RULING: * 
 
At the previous hearing of this motion on January 29, 2018, the parties advised the Court that 
the issue may be resolved, and agreed to continue it to this date.  The parties should advise the 
Court of whether the motion has been resolved. 

 

  

14.  TIME:  9:05   CASE#: MSP11-00677 
CASE NAME: MATTER OF THE FRYE LIVING TRUST 
SPECIAL SET HEARING ON: PETITION FOR ORDER & PAYMENT OF ATTORNEY FEES 
SET BY KEVIN FRYE 
* TENTATIVE RULING: * 
 
Hearing required. 

Kevin, Jesse, Shane, and Kyle Frye petition for an order for payment of attorney fees and costs 

from the Austin Leslie Fry and Joyce Elleen Alys Fry Living Trust, in the amount of $263,000.  

Respondent Sharon Collins, trustee, opposes the petition.  Moving parties filed litigation against 
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the trustee, which ultimately resulted in a judgment over $800,000, plus prejudgment interest of 

$225,000, and attorney fees of $440,000.  The current application relates to the expenses of 

enforcing the judgment and defending the trustee’s appeal.  (The trial court judgment, issued by 

a private judge, was affirmed, with one exception.)  The order is sought primarily pursuant to 

Probate Code section 16243, 16247 and 17200. 

The trustee asserts a number of defenses.  The first two are that the application is time barred 

by CCP § 685.080(a), which governs costs in collecting a judgment and that it is untimely under 

CRC 3.1702(c)(1) and 8.278(c).  These authorities apply only to statutory and contractual fee 

provisions specified in their text.  They do not apply to a request to have the expenses paid from 

the trust pursuant to the above-cited Probate Code sections.   

In addition, the Trustee argues that the fees did not create a common fund for the trust; that the 

time spent enforcing the judgment during the appeal and bankruptcy were unnecessary, 

because the trustee’s property sufficiently secured the judgment; that an award would be 

inequitable and punitive; that the $20,000 in appellate costs should not be award because the 

Court of Appeal specifically ordered that each party bear its own costs; and that the $20,000 for 

estimates future attorney fees is unreasonable.   

First, the Court agrees that the future fees are speculative, and will not order them. 

Second, with respect to the appellate costs.  The Court of Appeal’s determination that each side 

should bear its own costs technically would not preclude this Court from exercising its discretion 

to award the costs under Probate Code section 16243m 16247, and 17200.  Nonetheless, this 

Court believes that the decision reflects the Court of Appeal’s reasoned judgment with respect 

to that particular item, and defers to it.  The appellate costs will not be ordered. 

With respect to the creation of a “common fund,” for these purposes there is no material 

difference between a legal action that generates “new” funding for the trust and one that either 

preserves trust funds or, as here, gains the return of funds to the trust.  All benefit the trust and 

the beneficiaries in proportion to their interest in the trust, whether they contributed to the 

expenses or not.  The Court also notes that the result of the award is not to make the cost of the 

attorneys “free” to the petitioners, because as beneficiaries of the trust, the expense of the 

payments will fall on them in proportion to their relative interests in the trust.  For these same 

reasons, there is nothing inequitable or punitive about the fee award. 

With respect to the amount of fees, moving parties have filed detailed time records documenting 

the time.  Nothing in the records appears to be unreasonable.  While the trustee makes much of 

the $100,000 cost of the appeal, since it consists of filing “only one brief,” the proper review of 

the lengthy record on appeal, and reviewing the very long briefing by the trustee, take time and 

cost money.  

With respect to the issue of whether the enforcement activities undertaken during the appeal 

were appropriate, the Court invites further argument.  After judgment was entered, the moving 

parties filed an Abstract of Judgment, placing a lien on the trustee’s real property.  The trustee 

argues that this rendered any efforts to enforce the judgment unnecessary.  Since the trustee 
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did not post an undertaking to stay execution of the judgment, moving parties were entitled to, 

and did proceed to enforce against the trustee’s home, which led the trustee to declare 

bankruptcy.   On this issue, the Court has some concern that moving parties have not 

sufficiently established why this portion of the expenses was appropriate.  In some 

circumstances, it may not be prudent to await the outcome of the appeal, but the Court has little 

information on that issue, nor does it have any information indicating whether the property was 

sufficient to secure the entire judgment.   

 

  

15.  TIME:  9:05   CASE#: MSP14-01088 
CASE NAME: TRUST CREATED BY AGREEMENT DATED MAY 11, 1995 
SPECIAL SET HEARING ON: PETITION TO SETTLE & APPROVE SECOND ACCOUNT 
& CMC/TRIAL SETTING 
SET BY SHARON COHUNE 
* TENTATIVE RULING: * 
 
The Court has before it the Petition to Approve the Second Account, which is not opposed.  At 

the prior case management conference on November 30, 2017, however, the parties had 

indicated that they needed a personal representative of Mr. Kimes to be appointed in order to 

substitute the personal representative for Mr. Kimes.  (If this is Mr. Hiner, then the issue 

apparently has been addressed.)  If the parties can clarify this issue, there appears to be no 

barrier to approving the petition. 

 

  

16.  TIME:  9:05   CASE#: MSP17-00358 
CASE NAME: MATTER OF THE CONNIE CEMBURA TRUST 
HEARING RE: MOTION FOR SANCTIONS 
FILED ON 01/12/18 BY KEVIN CEMBURA 
* TENTATIVE RULING: * 
 

Objector Kevin Cembura seeks sanctions arising from Petitioner James Cembura’s 

motion for reconsideration, which he asserts was frivolous because it did not comply with Code 

of Civil Procedure section 1008 and was filed after Petitioner had filed a notice of appeal.  While 

the motion was not technically proper, it did result in the Court issuing a clarification of the 

previous order, which may benefit the parties as the litigation proceeds.  Accordingly, the Court 

exercises its discretion to decline to award fees in this instance.  Motion denied. 

 

 

 


